


Se =. * 


ee Be 


ad 


i- 


+= 


L- 


le 
1e 
iss 
n, 


r- 
y 


or 


ly 
a- 
Ly 
08 





Vol. 71 


CENTRAL LAW JOURNAL. ‘198 








Central Law Journal. 


ST. LOUIS, MO., AUGUST 26, 1910 

















FRATERNAL INSURANCE AND THE AMER- 
ICAN BAR ASSOCIATION. 





The American Bar Association has not, 
we would fain believe, held thirty-two an- 
nual sessions without making any serious 
impression upon the legislation of this ‘coun- 
try. And also, with a natural desire to feel 
optimistic, we think we discover that its 
sessions are progressively taking on other 
characteristics, than furnishing opportunity 
for oratorical effort and philosophical dis- 
quisition. 

Much might be lost to the world and es- 
pecially to those who journey from distant 
cities to the movable Mecca and sit under 
the drippings of its sanctuary, if the elo- 
quence, which creates the rainbows in their 
mist, were no longer to shed its radiance 
around. All these things tend to swell 
attendance sufficient to prevent lawyers 
who merely have “axes to grind” from 
mainly constituting these annual assem- 
blings. A lawyer will generally go further, 
pay more and feel better satisfied in re- 
turning home from attending an annual 
session of the American Bar Association, if 


he has enjoyed himself either intellectually . 


or in a spirit of comradeship, than if duty 
Where altruism 
would get one delegate, the hope of the 
other things would bring ten. As to al- 
truism many of us would agree to “let 
George do it,” and give him unstinted 
praise for his sacrifice. 


alone summoned _ him. 


But at these sessions there appear for- 
midable arrays of committees, standing and 
special, running the gamut of about all 
subjects in which uniformity in legislation 
may be desired between the states. In ad- 
dition to these committees there is one— 
Committee on Uniform State Laws—to 
which we suppose the residuum of discus- 
sion is referred. 

All this plan, as a plan, seems about as 
good as might be devised, but we wish to 





attract potential attention to’ a subject 
which ‘seems to us to have in it a feature 
that no gathering of the importance of a 
session of the American Bar Association 
or of its committee on insurance should 
ignore. Fraternal insurance is an import- 
ant subject. It exists in every state in our 
Union. It is of ancient origin, and it has 
fallen down, “come ,again,” tripped repeat- 
edly, justified attacks upon its security and, 
through manifold troubles, retained its 
place in the hearts of thousands on thou- 
sands of American citizens. It strikes a 
sentiment that seems imperishable and a 
credit to our race. It has been a welding 
influence in temperance societies. It has 
otherwise strengthened the bond of laud- 
able purposes and enabled association 
therefor to comfort the bereaved of its al- 
lies. 


What nobler thing could the American 
3ar Association attempt than to respond in 
a practical way to the needs of such insur- 
ance? Indeed what does more to make it . 
seem to commit itself to cold commercial 
needs than to ignore consideration of this 
insurance, as if it were a sort of temporary 
folly with which the more disastrous ex- 
perience the people have, the better off 
they will be in the end. In other words, 
it would seem tabooed because there is a 
living sentiment behind it. 


This, however, cannot be true, because 
we doubt, if a big lawyer ever condemned 
a proposition in his life because there was 
something of sentiment connected with it, 
unless that sentiment was morally wrong or 
opposed to public policy. 


The American Bar Association has con- 
sidered questions like bills of lading, and 
negotiable instruments merely to have uni- 
formity of contractual obligation throughout 
the states. No one can doubt the desira- 
bility of what is aimed at, nor should 
meed of praise be denied for what has been 
accomplished. 

But, in respect to fraternal insurance not 
only is the same thing desired, but there 
is an evil connected with this class of in-— 
surance, the continued existence of which 





130 ‘ 


CENTRAL LAW JOURNAL. 


No. § 








stands like a reproach to such a gathering 
as the American Bar Association for its 
not having been assailed. 

Every kind of contract known to us has 
enough of principle behind it to demand en- 
forcement according to the intent of the 
contracting parties, except that of frater- 
nal insurance. We mean to say, that it is 
possible for any two or more individuals to 
agree to just what they wish to agree to 
and have their agreement enforced in one 
state as in another—barring any question 
of public policy—except members of a fra- 
ternal insurance company. Let us illustrate 
this by two opposing decisions, each the 
representative of a line. 


In Dowdall vy. Supreme Council C. M. 
B. A., 89 -N. E. 1075, the New York Court 
of Appeals held that a fraternal insurance 
company could not change its rates. In 
Reynolds vy. Supreme Council Royal Arcan- 
um, 192 Mass. 150, it was held that, as mem- 
’ bers were in such an organization insuring 
each othe, the equality of burden princi- 
ple so pervaded the contract, that rates 
were always open to readjustment. 

It was asserted by the Massachusetts 
court that, as these companies were never 
chartered by any state to be managed for 
profit, it was practically the pursuit of a 
chimera to expect them to last, unless they 


could enforce equality of burden instead of | 


adhering to a rate whose only justification 
when established was its supposed equality, 
if time and change proved it unjust. 
Behold the confusion and injustice in 
kind of conflict. In Massachusetts, 
for example, members of a fraternal] in- 
surance company stand on an equality, but 
are burdened with the New York mem- 
bership, which stands as a threat to the life 
of the institution. If there were any form 
of speech possible to do away with this 
inequality, as statutes éxist in different 
states, the American Bar Association 


this 


might justifiably remain quiescent as to 
this, for it may well be argued, that change 
of law could only operate prospectively, 
and companies hereafter formed could look 
reading 


out for themselves. But after 





many cases on both sides of this question 
we believe certainty in respect to this class 
of insurance having the right to raise its 
rates, should be secured or all such in- 
surance forbidden, 


It would be so easy for this evil to be 
cured by a uniform statute providing that 
contracts in fraternal insurance are con- 
tracts of the members as co-insurers, and 


at all times subject to readjustment by their , 


supreme councils, in accordance with their 
constitution and by-laws. 

Why should not the Committee on Unt 
form Laws work for this uniformity with 
the same zeal that it did for the Negotiable 
Instruments Law? Its experience in get- 
ting away from strict commercial paths 
might be conducive to its health. 

Its members would be inhaling some of 
the ozone of wholesome sentiment. 











NOTES OF IMPORTANT DECISIONS 


PUBLIC POLICY—CONTRACT OF PHYSI- 
CIAN TO GIVE PATIENT MEDICAL ATTEN- 
TION FOR LIFE FOR SPECIFIED SUM.—In 
Zeigler vy. Illinois, 91 N. E. 1041, Supreme 
Court of Illinois, it was contended that a con- 
tract obligating a physician to give to his 
patient medical attention during the latter’s 


life was not void, as against public policy, in * 


that it furnished an incentive for the physician 
to shorten the life of the patient by neglect or 
improper treatment. 


The court thus reasons: “Each argument 
made by appellee in support of this contention 
involves a breach of the contract, and is not 
“founded on the performance of it. It cannot 
be seriously contended but that, in order to 
comply with the terms of this contract and be 
entitled to receive the benefits of it, the appel- 
lant was bound to give Mrs. McVicker the best 
treatment within his power and skill and to 
prolong her life as long as possible. Should 
he fail to do this, either through neglect, by 
willfully treating her in an improper manner 
or by directly causing her death, appellant 
would be unable to recover upon the contract. 
There can be no doubt that a contract to com- 
mit murder or any other crime, or a contract 
to give a reward to one for the commission of 
a crime, is void, as against public policy. 
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This contract does not contemplate the com- 
mission of a crime or the doing of anything 
which is unlawful or contrary to good public 
morals. Even if it be conceded that the con- 
tract, under its terms, offered some incentive 
to appellant to commit a crime, that would 
not necessarily render it void. ‘Where the 
parties to a contract do not contemplate the 
commission of any crime, the fact that the 
contract offers an incentive to do so will not 
render it illegal. This is well shown in con- 
tracts in which the benefit to accrue to one 
of the parties is conditioned on the death of 
the other party, thereby giving the former 
an interest in the death of the latter.’ Jenk- 
an interest in the death of the latter.’ 15 Am. 
& Eng. Encyc. Law (2d Ed.), 938.” 

Then the court cites cases along this line, 
but in none of them does it appear, that the 
hastening of the benefit affects the continuing 
of any relationship of trust and confidence be- 
tween the parties or the performance of any 
service other than support during life. 

This kind of a contract would seem to be 

sustainable on the theory, that its general ten- 
dency is the prolongation rather than the 
shortening of life, either because presumed af- 
fection from consanguinity assists or there is 
the presumption of reliance on a family status 
thus created. 
“But such a contract as that involved in this 
ease rests on a basis purely professional and 
confidential. Its tendency is against a patho- 
logical fact which courts should recognize, 
that is it tends to undermine the trust in the 
physician which is so important a factor in 
the efficiency of medical treatment. We think 
it would be no violent stretch of public policy, 
if a contract for medical services over a long 
but definitely stated period with instalmert 
payments were deemed void, because their 
tendency is to abuse a confidential relationship 
esteemed sacred. 

Physicians are only allowed to _ practice 
medicine at all upon the presumption, not 
only that they are possessed of skill, but that 
their moral attributes will make them employ 
that skill with the utmost humanity. 

A contract having a temptation in it to the 
contrary contains a menace to society, and 
we think it stands on another footing than 
those in the classes of cases cited. If this 
distinction might be thought more fanciful 
than substantial, it is to be remembered, that 
physicians must take into consideration other 
than mere physical symptoms for an honest 
compliance with such a contract as is in- 
stanced. There is an _ interrelation here 
with police power which does not exist in the 
other cases, 





SERVANT’S ASSUMPTION OF RISK 
OF MASTER’S BREACH OF STAT- 
UTORY DUTY. 





Under the common law it was held that 
the servant assumed all the obvious risks 


of his employment and all those which, by 


the use of ordinary care, he might have 
known. This was read into each contract 
of employment.'. It- was thought best to 
compel the employee to assume the respon- 
sibility for his act of taking, or remaining 
in, employment that was dangerous or haz- 
ardous.* This was the law of England and 
the United States inherited it from. the 
so-called mother country. This was and is 
the law in the United States to-day, except 
in jurisdictions where it has been abro-. 
gated by statutes of some form or other. 
In a few of the states, such as North 
Carolina, South Carolina and Vir- 
ginia, it is directly declared by stat- 
ute that the servant shall not be heid 
to have assumed the obvious risks of his 
employment. With the law in these and 
like jurisdictions, it is not the purpose of 
this article to ‘deal. We shall only discuss 
the holdings of the courts in construing 
statutes which require the master to do 
certain things, or make certain provisions 
for the protection and benefit of the em- 
ployee, being silent on the question of as- 
sumption of risk. Some of these statutes 
provide that certain penalties shall be 
forfeited to the state in case of failure to 
abide by the injunctions of the law, and 
others do not. The purpose of all of them 
is to protect, as far as possible, the servant 
from the dangers of his employment ; to se- 
cure for him what he is, in by far the great- 
est number of cases, unable to secure for 
himself. In agreement with human nature, 
the employer seldom makes improvements 
except such as count for efficiency and en- 
able him to increase his product. This be- 


(1) Thomas v. Quartermaine, L. R. 18 Q. B. 
Div. 685, 695; Smith v. Baker, A. C. 325; O’Maley 
v. South Boston Gaslight Co., 158 Mass. 135, 32 
N. E. 1119. 

(2) Denver & R. G. R. Co. v 


. Norgate, 141 
Fed. 247. 
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ing true, the state, having an interest in the 
safety and well-being of its citizens, has, in 
many instances, passed laws looking to the 
general betterment of the conditions under 
which they may serve. It may be said that 
most, if not all, of the states have some 
legislation on the subject. There is a de- 
cided conflict in the opinions of the various 
jurisdictions on the question as to whetlier 
or not, under these statutes, the employee 
assumes the obvious risks of his employ- 
ment, or whether the effect of these stat- 
utes is to annul this familiar doctrine of the 
common law. 


A great deal of this confusion, it seems, 
is occasioned by the failure of the courts in 
some of the jurisdictions to distinguish be- 
tween assumption of risk and contributory 
negligence. In the jurisdictions where the 
courts deny that the servant assumes the 
risk under these statutes, the defense of 
contributory negligence is permitted. The 
federal courts, as a rule, follow the deci- 
sions of the state courts in the jurisdiction 
from whence the case arises, but many of 
them are well reasoned and give reasons 
for their holding independent of the author- 
ity of the state courts, and accordingly 
should be considered here. The case of 
Narramore v. Cleveland, etc., R. Co.,? which 
is one of the early cases holding that the 
servant does not assume the risk, and that 
the case ought to have gone to the jury on 
the question of negligence, was a suit for 
damages for personal injuries by a servant 
against the railroad company for failure of 
the defendant to block a guard-rail, on ac- 
count of which failure, it was alleged, he 
was injured. In the opinion written by 
Judge Taft, the court says: “If, then, the 
doctrine of the assumption of risk really 
rests upon contract, the only question re- 
maining is whether the courts will enforce 
or recognize as against a servant an agree- 
ment, express or implied on his part, to 
waive the performance of a statutory duty 
of the master imposed for the protection of 
the servant, and in the interest of the pub- 
lic, and enforceable by criminal prosecution. 


(3) 96 Fed. 298. 








We do not think they will. To do so 
would be to nullify the object of the stat- 
ute. The only ground for passing such a 
statute is found in the inequality of terms 
upon which the railway company and its 
servants deal in regard to the dangers of 
their employment. The manifest legislative 
purpose was to protect the servant by posi- 
tive law, because he had not previously 
shown himself capable of protecting him- 
self by contract; and it would entirely de- 
feat this purpose thus to permit the servant 
‘to contract the master out’ of the statute. 
It would certainly be novel for a court to 
recognize as valid an agreement between 
two persons that one should violate a crim- 
inal statute; and yet, if the assumption of 
risk is the term of a contract, then the ap- 
plication of it in the case at bar is to do 
just that.” It is plain that if assumption of 
risk under these statutes is a matter of con- 
tract, either express or implied, that the 
servant can have no redress where he has 
remained in employment surrounded by ob- 
vious danger. If nothing was said concern- 
ing the matter the courts would hold, and 
do it correctly, that he agreed to assume the 
risk of the obvious and known dangers. If 
the contract was express there would be all 
the better reason for so holding. The 
only mode left to enforce the statute, passed 
for his protection, would be to proceed by 
a criminal prosecution, and in many cases 
this would prove of no effect, because of 
the smallness of the penalty. In many in- 
stances there is no penalty provided by the 
statute, and consequently no criminal prose- 
cution could be instituted. If these stat- 


utes are passed for the benefit and protec- 


tion of the servant, and we can safely say 
that all of them are, the best means of en- 
forcing their provisions is to enable the 
servant to sue for damages for their non- 
performance in case of injury. The one in- 
jured as a result of the non-performance, by 
the master, of the injunction of such a stat- 
ute has more interest in the matter than 
the army of workmen affected by its pro- 
visions or the state in which he 
may live. If a penalty is provided the 
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public wrong may be redressed by fine or 
imprisonment, but the private wrong would 
go unredressed if the doctrine ‘of assump- 
tion of risk is held to be in force. In 
Comyn’s Digest, Action Upon Statute (F), 
it is laid down as the rule that, “in every 
case where a statute enacts or prohibits a 
thing for the benefit of a person, he shall 
have a remedy upon the same statute for 
the thing enacted for his advantage, or for 
the recompense of a wrong done to him 
contrary to the said law.” If the rule 
volenti non fit injuria applies, the above 
cannot be true. In the case of the violation 
of a specific statutory duty by the employer, 
resulting in an injury to the employee, is 
the latter deprived of his remedy for private 
injury by his knowledge and appreciation 
of risk? In other words, if the master, in 
disregard of the statute, fails to perform 
the things provided that he shall do, and 
the workman, knowing that the statute is 
being violated, seeing the defect, and com- 
prehending the danger, does he continue in 
the employment at his own risk? If this is 
to be so, the more dangerous the place and 
the more obvious the danger, the more cer- 
tain will the master be that he will escape 
liability. There would be an inducement 
for him to make his place dangerous, and 
this is the very thing that the statutes try to 
correct. The English cases generally sus- 
tain the proposition that the master is liable 
to the servant for the violation of a specific 
statutory duty to make safe a place declared 
by law to be dangerous, and that the em- 
ployer, and not the employee, assumes the 
risk. The American cases are not uniform, 
but the majority hold that the servant has a 
right of action, and that the rule of volenti 
non fit injuria does not apply. Following 
are some of the cases so holding.’ Contra.® 


(4) Baddeley v. Granville, L. R. 19 Q. B. D. 
423; Groves v. Wimborn, (1898) 2 Q. B. 402; 
Smith v. Baker, (1891) App. Cas. 325; 17 Eng. 
Rul. Cas. 212. 

(5) Spring Valley Coal Co. v. Ratting, (I11.) 
71 N. E. 371; Island Coal Co. v. Swaggerty, 159 
Ind. 664, 62 N. E. 1103; Green v. American Car 
& Foundry Co., 163 Ind. 135, 71 N. E. 268; La 
Porte Carriage Co. v. Sullender, (Ind. App. 171 
N. E. 922; Buehner Chair Co. v. Feulner, 28 
Ind. App. 479, 63 N. E. 239; Brower v. Locke, 





The case of Knisely v. Pratt,’ is direct- 
ly in conflict with the rule established by 
the English cases and adopted by the courts 
of this country in Illinois, Indiana, Lou- 
isiana, Michigan, Missouri, Vermont,Wash- 
ington, Arkansas, Kansas and Oregon. The 
court say: “We are of opinion that there- 
is no reason in principle or authority why 
an employee should not be allowed to as- 
sume the obvious risks of the business as 
well under the factory act as otherwise. 
There is no rule of public policy which pre- 
vents an employee from deciding wheth- 
er, in view of increased wages, the diffi- 
culties of obtaining employment, or other 
sufficient reasons, it may not be wise and 
prudent to accept employment subject to the 
rule of obvious risks. The statute does 
contemplate the protection of a certain class 
of laborers, but it does not deprive them of 
their free agency, and the right to manage 
their own affairs.” In the earlier case of 
Willy v. Mulledy,* the court held that the 
discovery by a tenant that the landlord had 
violated his statutory duty to provide fire 
escapes, did not absolve the defendant ; that 
the tenants, “after making discovery, were 


31 Ind. App. 353, 67 N. E. 1015; Diamond Block 
Coal Co. v. Cuthbertson, (Ind.) 76 N. E. 1060; 
Davis Coal Co. v. Polland, (Ind.) 62 N. E. 492; 
Davis v. Mercer Lumber Co., 164 Ind. 413, 73 
N. E. 899; Ind. Coal Co. v. Neal (Ind. App.) 76 
N. EB 527; Am. Car & Foundry Co. v. Clark, 32 
Ind. App. 644, 70 N. E. 828; Pittsburgh, C. C. & 
st. L. R. Co. v. Moore, 152 Ind. 345, 53 N. E. 
290; B. & O. S. W.-R. Co. v. Peterson, 156 Ind. 
364, 59 N. E. 1044; Haily v. Texas & P. R. Co., 
113 La. 533, 37 So. 181; Murphy v. Grand Rapids 
Veneer Works, 142 Mich. 677, 106 N W. 211; 
Durant v. Lexington Coal Co., 97 Mo. 62, 10 
S. W. 484; Kilpatrick v. Grand Trunk R. Co., 
74 Vt. 288, 52 Atl. 531; Green v. Western Am. 
Co., 30 Wash. 87, 70 Pac. 310; Johnson v. Mam- 
moth Vein Coal Co. (Ark.) 114 S.. W. 722; 
Narramore v. Cleveland, etc. R. Co., 96 Fed. 298; 
Litchfield Coal Co. v. Taylor, 81 Ill. 590; Simp- 
son v. New York, etc., Co., 80 Hun. 415. 

(6) Marshall v. Narcross, 191 Mass. 568, 77 
N. E. 1151; Fleming v. St. P & D. R. Co., 27 
Minn. 111, 6 N. W. 448; Wingert v. Krakauer, 
76 App. Div. 34, 78 N. Y. Supp. 664; Sitts v. 
Waiontha Knitting Co., 87 N. Y. Supp. 911; 
Stevens v. Gair, 96 N. Y. Supp. 303; Krause v. 
Morgan, 53 Ohio St. 26, 40 N. E. 886; Johns v. 
Cleveland, etc., R. Co., 69 O. St. 532, 70 N. E. 
1124; Kreider v. Wis. River Paper Co., (Wis.) 
86 N. W. 662; Patterson Coal Co. v. Doe, 81 
Ark. 343, 99 S. W. 538. 


(7) 148 N. ¥. $72, 32 L R. A. 367. 
(8) 78 N. ¥. 310, 34 Am. Rep. 536. 
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not bound at once to leave the house and 
go into the street. They had a reasonable 
time to look for and move into other apart- 
ments; and by remaining for such reason- 
able time, they waive nothing.” This ap- 
proaches nearer the general rule in Amer- 
1Ca. 


The Indiana courts hold that the servant 
does not assume the risk by remaining in 
employment surrounded by obvious dangers 
where a statute of the kind in question is 
in force. It was said in Buehner Chair Co. 
v. Fuelner,® “it is also urged against the 
complaint that the allegations show that 
the appellee was in the full possession of his 
faculties, and with a full understanding of 
the alleged dangerous nature of the ma- 
chine, he assumed the risk incident to its 
operation. He certainly knew it was with- 
out guards. If the action were based sole- 
ly upon the employer’s neglect to perform 
a common law duty, or if there was no valid 
distinction between neglect of a common 
law duty and the neglect of a specific statu- 
tory duty, the point would be well taken ; but 
there is a distinction and under the recent 
cases of Davis Coal Co. v. Polland, 27 Ind. 
App. 697; Island Coal Co. v. Swaggerty, 
27 Ind. App. 697, the appellee did not as- 
sume the risk arising from appellant’s disre- 
gard of statutory duty.” The case of Den- 
ver & R. G. R. Co. v. Norgate,”® is one of 
the strongest cases holding that the serv- 
and assumes the risk under a statute de- 
claratory of the master’s duty. It is held 
that as the Colorado statute in regard to 
the duty of the railroad company to block 
frogs did not expressly abolish the taw of 
assumption of risks, that that law was 
still in force. It also denied that the law of 
assumption of risks was based upon an im- 
plied contract, as held in the Narramore 
case,’ and said that it was a law outside 
of the contract between employer and em- 
ployee, and a matter upon which they could 
not contract. The decision states that the 
legislature imposed the duty upon railroad 


(9) 28 Ind. App. 479. 
(10) 141 Fed. 247. 
(11) Supra. 











companies of blocking their frogs and 
guard-rails, and that it further provided 
that a failure to do so should be prima 
facie evidence of negligence. It does not 
say what the legislature meant when it said 
that this failure to so block its frogs and 
guard-rails should be prima facie evidence 
that it was negligent. What could it mean? 
It evidently means just what it says, and if 
the statute is to have any force or effect 
in this regard, it must be held, that by 
making this declaration, they meant that 
the law of assumption of risks should 
be abolished. Of what benefit would it 
ke to a plaintiff to show by prima facie evi- 
dence that the defendant had been negli- 
gent, if he is to be thrown out of court 
by the law of assumption of risks as de- 
clared by the common law? It seems that 
the court overlooked a familiar rule of con- 
struction, that courts should so construe, if 
possible, an act as to give it force and ef- 
fect, and not to nullify it.* The supreme 
court of Rhode Island, in Langlois v. Dunn 
Worsted Mills,** said: ‘The question 
whether a plaintiff can recover for a breach 
of statutory duty, notwithstanding an as- 
sumption of risk or contributory negligence 
on his part, is one on which there is some 
difference of opinion, but we think the clear 
weight of reason and authority is against 
such recovery. A statutory duty is no more 
imperative in law than a common law duty. 
A penalty may be imposed upon the of- 
fender for a breach of statute, but it does 
not change the relations between the parties, 
except to the extent that one entering the 
employ of another may assume, in absence 
of knowledge, that the terms of the stat- 
ute have been complied with. It is also well 
settled that a court will not presume that 
a statute ts intended to change a rule of 
common law unless such an intent ap- 
pears. * * * Jt has been common prac- 
tice here and elsewhere to construe statu- 


(12) State v. Gerhardt, 145 Ind. 439, 461; 
State ex rel. Roby, 142 Ind. 168, 51 Am. St. 
Rep. 174; Newland v. Marsh, 19 Ill. 376; Dow v. 
Morris, 4 N. H. 16, 17 Am. Dec. 400; Grenada 
Co. v. Brogden, 112 U. S. 261 and cases cited 
in p. 269; Marshall v. Grimes, 41 Miss. 27. 

(13) 25 R. I. 645, 57 Atl. 910, 911. 
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tory duties in connection with assumed 
risks and contributory negligence. For ex- 
ample, ever since the advent of railroads, 
statutes have required the sounding of a 
bell or whistle in approaching a highway 
crossing. Yet, though the statute should 
be negligently disregarded, it has never 
been held that a plaintiff seeing the ap- 
proach of a train, and injured while at- 
tempting to cross ahead of it, could re- 
cover. He would be held to have assumed 
the risk of so crossing, or to have been guil- 
ty of contributory negligence. The mere 
fact that the railroad company had vio- 
lated the statute would not warrant a recov- 
ery.” Most certainly not, but the. trouble 
with the court here is that they fail to dis- 
tinguish, between assumption of risk and 
contributory negligence. The doctrine of 
assumption of risks has no place in such a 
case, and the example illustrates nothing, 
except that the court was confused on two 
familiar doctrines. Contributory negligence, 
if any could be shown, would, however, de- 
feat a recovery. If he raced with the train 
and was injured he was guilty of contribu- 
tory negligence, but unless the court could 
say, as a matter of law, that contributory 
negligence was proven, the case ought to 
go to the jury. The court, in Narramore 
v. Cleveland, etc., R. Co.,’* in discussing the 
decision in Kniseley y. Pratt,?> said: “The 
Kniseley case, which, in our judgment, was 
wrongly decided, and many others in 
which a right conclusion was reached, seem 
to us to confuse an agreement to assume 
the risk of an employment, as it is known 
to be to the servant, and his contributory 
négligence. That under certain circum- 
stances, the one sometimes comes very near 
the other, and cannot easily be distinguish- 
ed from the other, may be conceded; but in 
most cases there is a broad line of distinc- 
tion, and it is so in this case. For years 
employees worked in railroad yards in which 
blocks were not used, and yet no one would 
charge them with negligence in so doing. 
The switches and rails were mere perils of 


(14) 
(15) 
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the employnient. Assumption of risk is, in 
such cases, the acquiescence of an ordinary 
prudent man in a known danger, the risk of 
which he assumes by contract. Contribu- 
tory negligence in such cases is that action 
or non-action in disregard of personal safe- 
ty by one who, treating the known danger 
as a condition, acts with respect to it with- 
out due care of its consequences.” That 
there is a distinction between them is recog- 
nized by the United States Supreme Court. 
In Union P. R. Co. v. O’Brien,’* the court 
said: “The second instruction was properly 
refused, because it confused two distinct 
propositions—that relating to the risk as- 
sumed by an employee in entering a given 
service, and that relating to the amount 
of vigilance that should be exercised under 
given circumstances.” In Hesse v. Co- 
lumbus, S. & H. R. Co.,’7 Judge Shauck, in 
speaking for the supreme court of Ohio, 
said: “Acquiescence with knowledge is not 
synonymous with contributory. negligence. 
One having full knowledge of defects in 
machinery with which he is employed may 
use the utmost care to avert the dangers 
which they threaten.” The distinction is 
also recognized in Cleveland, etc., R. Co. 
v. Baker,?® in which Judge Woods, speaking 
for the Circuit Court of Appeals, very clear- 
ly states the difference. The action was for 
damages against a railroad company for in- 
jury sustained by reason of a breach of a 
federal statute requiring the company to 
furnish grab irons. The statute, out of 
abundant caution, expressly provides that 
the continued service of the employee with 
knowledge of the breach of statutory duty 
by the company should not be regarded as 
an assumption of the risk. The court held 
that the proviso did not prevent the com- 
pany from successfully maintaining the de- 
fense of contributory negligence. Assump- 
tion of risk and contributory negligence 
approximate when the danger is so obvious 
and imminent that no ordinarily prudent 
man would assume the risk of injury there- 


(16) 161 U. S. 451, 16 Sup. Ct. 618. 
(17) 58 O. St. 167, 50 N. E. 355. 
(18) 63 U. S. App. 553, 91 Fed. Rep. 224. 
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from. But where the danger, though pres- 
ent and appreciated, is one which many 
men are in the habit of assuming, and which 
prudent men who must earn a living are 
willing to assume for extra compensation, 
one who assumes the risk cannot be said to 
be guilty of contributory negligence if, hav- 
ing in view the risk of danger assumed, 
he uses care reasonably commensurate with 
the risk to avoid injurious consequences. 
One who does not use such care, and who, 
by reason thereof, suffers injury, is guilty 
of contributory negligence, and cannot re- 
cover, because he, and not the master, 
causes the injury, or because they jointly 
cause it. The Indiana courts, though hold- 
ing that the effect of the servants’ acts is 
to abolish the law of assumption of risks, 
hold that contributory negligence is still a 
defense, and accordingly distinguish be- 
tween them.’® 


There may be cases where there would 
be no practical difference whether they 
were disposed of on the ground of as- 
sumption of risk or the contributory negli- 
gence of the plaintiff, but it does make a 
great difference from a legal standpoint. 
If the court could say, after hearing the 
evidence, that, as a matter, of law, the 
plaintiff was guilty of contributory negli- 
gence, he would be justified, nay, it would 
be his duty to take the case from the jury 
and find for the defendant. In such a case, 
it could make no ,difference, so far as the 
material rights of the plaintiff and the de- 
fendant were concerned, whether the judge 
found for the defendant on the ground of 
the contributory negligence of the plaintiff 
or on the ground that the plaintiff assumed 
the risk. But suppose that the court could 
not say that the plaintiff, as a matter of 
law, was guilty of contributory negligence. 
Then it would make a vast difference to 
the parties on which ground he decided. 
If he held that the servant assumed the 


* (19) Laporte Carriage Co. vy. Sullender, su- 
pra; Buehner Chair Co. v. Feulner, supra; 
Island Coal Co. v. Swaggerty, supra; Monteith 
v. Kokomo Wood Enam. Co., 159 Ind. 149, 64 
N. E. 610; Blanchard, etc., Co. vy. Colvin, (Ind. 
App.) 69 N. E. 1032. 





risks of his employment he would take the 
case from the jury and find for the defend- 
ant, but otherwise he would leave the case 
with the jury to decide the question of neg- 
ligence. The two cases of Patterson Coal 
Co. v. Poe,?® and Mammoth Vein Coal Co. 
v. Bubliss,*2 were both cases in which the 
coal companies had failed to furnish the 
employee with proper timbers when re- 
quested as the statute provided, and the 
court in the former case held that the serv- 
ant assumed the risk, and in the latter 
placed its decision on the ground of con- 
tributory negligence, holding that the serv- 
ant was negligent in working in an obvi- 
ously dangerous place. The first rests in 
contract, the second in tort.2* There is a 
diversity of opinion as to whether the doc- 
trine of assumption of risk is founded up- 
on an implied contract, or whether it is 
founded upon a policy of law apart from 
the contract. The case last cited holds 
that is founded on contract. In con- 
sidering a statute passed by congress, 
regulating the operation of coal mines, 
where said act was ihn “force in 
New Mexico, the court said: “The 
act of congress does not give to mine-own- 
ers the privilege of reasoning on the suf- 
ficiency of appliances for ventilation, or 
leave to their judgment the amount of ven- 
tilation that is sufficient for the protection 
of miners. * This is an imperative 
duty, and the consequences of neglecting it 
cannot be excused because some workmen 
may disregard instructions. Congress has 
prescribed that duty, and it cannot be omit- 
ted, and the lives of the miners committed 
to the chance that the care or duty of some- 
one else will counteract the neglect and dis- 
regard of the legislative mandate.”** In 
St. Louis, I. M. & S. R. Co.’v. Taylor,** 
the safety appliance act of congress was 
before the court, and it was said: “Where 


(20) 81 Ark. 343, 99 S W. 538. 

(21) 83 Ark. 557, 104 S. W. 210. 

(22) St. Louis Cordage Co. v. 
Fed. 495; 63 L. R. A. 551. 

(23) Deserant v. Corillos Coal R. Co., 178 
U. S. 409, 20 Sup. Ct. 967. 

(24) 210 U. S. 281, 28 Sup. Ct, 616. 
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an injury happens through the absence of 
a safe drawbar, there must be a hardship. 
Such an injury must be an irreparable mis- 
fortune to someone, If it must be borne 
entirely by him who suffers it, that is a 
hardship for him. If its burden is trans- 
ferred as far as it is capable of transfer, 
to the employer, it is a hardship to him. It 
is quite conceivable that congress, contem- 
plating the inevitable hardship of such in- 
juries, and hoping to diminish the economic 
loss to the community resulting from them, 
should deem it wise to impose their burdens 
upon those who could measurably control 
their causes, instead of upon those who are 
in the main helpless in that regard.” 


The Indiana Supreme Court, in constru- 
ing the statute requiring mine owners to 
furnish the employee, upon demand, with 
timbers to prop the roof, said that if the 
statute is a mere affirmation of the com- 
mon law duty of the employer with respect 
to providing safe working place and tools, 
the rule of assumption of risks is still in 
force. That the standard of care continues 
to be the conduct of the reasonably prud- 
ent person under like circumstances; that, 
if the statute, as it did in that case, set up 
a definite standard and requires specific 
measures to be taken by the employer in 
providing safe working places and appli- 
ances, other considerations come into view. 
That the very fact of such legislation in- 
dicates that the law-makers believed that the 
operation of the common law rules did not 
afford the employee sufficient protection, 
and that under modern conditions the em- 
ployee did not stand upon a footing of 
equality with the employer in contracting 
for his safety, and that the fear of the con- 
sequences of complaint and the necessity of 
earning a daily wave frequently constrain- 
ed him to put up with defective tools and 
working places. It further held that the 
servant was unable to contract to assume 
the risk, and that such a contract, if exe- 
cuted, would be void as against public pol- 
icv.2 To the same effect, see Johnson v. 


(25) Davis Coal Co. v. Polland, 158 Ind. 167, 
62 N. EX 492. 





Mammoth Vein Coal Co.,?* which puts Ark- 
ansas back in line with the former decisions 
in that state. From the weight of authority 
as well as the reasoning of the cases, it 
seems that the effect of the statutes in 
question is to nullify the doctrine of as- 
sumption of risk, but that contributory neg- 
ligence is a defense under them, 
G. W. Payne. 
Indianapolis, Ind. 


(26) (Ark.) 19 L. R. A. (N. S.) 646. 








BILLS AND NOTES—FORGERY. 





JONES v. MINERS’ & MERCHANTS’ BANK. 
128 S. W. 829. 





Springfield Court of Appeals, Missouri, May 
4, 1910. 





The drawer of a check or the maker of a 
note, being required to know his own signature, 
cannot recover payment to a holder in due 
eourse of a forged instrument, made through 
mistake. 


COX, J.: Action for money had and receiv- 
ed, trial by jury, and, at the close of plaintiff’s 
testimony, the court offered to give a peremp- 
tory instruction to find for the defendant, and 
plaintiff tcok a nonsuit with leave to move to 
set same aside; filed his motion for that pur- 
pose. which was overruled, and he has appeal- 
ed to this court. 


The facts disclosed by the record in this 
case are as follows: In November, 1903, G. 
A. Paul was in Jonesboro, Ark., and sold a 
span of horses. to the plaintiff, E. L. Jones, 
and received from Jones his promissory note, 
which was in the following form: “$200.00. 
Jonesboro, Ark., November 17, 1903. Twelve 
months after date I promise to pay to the 
order of G. A. Paul, two hundred 00-100 dol- 
lars. For value received negotiable and pay- 
able without defalcation or discount and with 
interest from date at the rate of 10 per cent 
per annum, and if interest be not paid an- 
nually to become as principal, .and bear the 
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same rate of interest. E. L. Jones. No. 
Due Nov. 16, 1904.” This note is en- 
dorsed on the back as follows: “G. A. Paul.” 
It is also stamped on the face as follows: “Re- 
ceived payment in sum of one hundred and 
fifty-nine and 18-100 dollars. Wm. Cooley.” 
About the time that this note became due, 
plaintiff received word from defendant that it 
held his Paul note for $200, and plaintiff then 
had the cashier of the bank of Jonesboro noti- 
fy the defendant to send the note there and 
he would pay it. They sent the note to the 
Bank of Jonesboro, as requested, which plain- 
tiff paid, but which, it afterwards developed, 
was a forgery; but plaintiff did not discover 
this until in January after’ he had paid it. 
The forged note was in the following form: 
“$200.00. 11-18-1903. Twelve months after 
date I promise to pay to the order of G. A. 
Paul, two hundred dollars for value received, 
negotiable and payable without defalcation or 
discount, and with interest from date at the 
rate of ten per cent per annum, and if inter- 
est be not paid annually to become as princi- 
pal and bear the same rate of interest. E. L. 
Jones. Jonesboro, Ark., No. Due 
Nov. 19, 1904.” This note is stamped on the 
face as follows: “Paid November 30th, 1904, 
Bank of Jonesboro, Ark.” The note is in 
dorsed on the back as follows: “Waiving 
protest, demand, notice and notice of nonpay- 
ment, for value received, I hereby assign, trans- 
fer and indorse the within note to D. B. Loy, 
Cashier—G. A. Paul.” And it is further indors- 
ed as follows: “Without recourse, D. B. Loy, 
Cashier.” In January, 1905, Mr. McKinley, 
who owned the genuine note, sent it to an at- 
torney at Jonesboro for collection. He noti- 
fied the plaintiff. On the 8th or 9th of Janu- 
ary, 1905, plaintiff went to his office, taking 
with him the forged note which he had paid 
in November, and, on a comparison with the 
note which the attorney held, discovered for 
the first time that he had paid a forged note. 
Plaintiff did not notify defendant bank of 
the fact that the note which he had paid to 
them was a forgery and demand a return of 
the money until April 8, 1905. Paul, the 
payee in the original note, and from whom 
defendant bank claimed to have purchased the 
forged note, failed and absconded on January 
5, 1905. The defendant refused to return the 
money upon plaintiff's demand, and this suit 
followed. 

It is clear in this case that the money paid 
by plaintiff to defendant was paid under the 
mistaken belief that he was paying a genuine 
note, and were this forged instrument, in 
form, not a negotiable note, there could be 
no question that plaintiff could recover, for 
the general rule is that money paid without 











consideration and under mistake as to the 
facts may be recovered. Lyle v. Shinebarger, 
17 Mo. App. 66; Dobson v. Winner, 26 Mo. © 
App. 335; Thompson v. Bank, 132 Mo. App. 
225, 110 S. W. 681; Koontz v. Central Nation- 
al Bank, 51 Mo. 275; Beland v. Brewing 
Ass’n, 157 Mo. 593, 58 S. W. 1. But when the 
payment is made upon a supposed negotiable 
instrument, an exception to the general rule 
prevails. In Price v. Neal, 3 Burrows, 1354, 
decided in 1762, it was held that the drawee 
of a negotiable instrument was bound to 
know the signature of the drawer, and, if 
the drawee in a forged bill accepted and paid 
it upon the mistaken belief that it was a 
genuine bill, he could not, upon discovery of 
his mistake, recover the money so paid from 
one who was a holder in due course of the 
instrument, even though it were a forgery. 
This rule, harsh and unjust as it may seen, 
has been adhered to since that time by many 
courts of high standing, and we might say 
that by the great weight of authority it has, 
until a comparatively modern date, been con- 
sidered the established rule in all transactions . 
involving commercial paper. Our own Su- 
preme Court has adhered to this rule. Bank 
v. Bank, 107 Mo. 402, 17 S. W. 982, 15 L. R. 
A. 102. 


In all these years no court has ever tricd 
to justify this harsh rule upon any other 
ground than that of necessity. Its promui- 
gation was based upon the existence of a sup- 
posed necessity to protect the holders of com- 
mercial paper; but in its application it has 
often resulted in the protection and encour- 
agement of the forger as well, and the dis- 
position of the courts of recent years has been 
to restrict rather than to enlarge its applica- 
tion. Many courts of high standing have re- 
pudiated it entirely, and, while recognizing 
the necessity of protecting the inocent holder 
of commercial paper, have not forgotten that 
the principles of right and justice should char- 
acterize transactions involving commercial pa- 
per as well as those growing out of the other 
affairs of life; and as a result a more equit- 
able rule has been promulgated, and the tend- 
ency of the later decisions is to permit one 
who has paid money upon forged commercial 
paper to recover it, if, by doing so, no in- 
jury will result to the one required to repay. 
If, however, to require a repayment of the 
money will place the party in a worse position 
than he would have been if the forgery had 
been discovered before payment and payment 
refused, then, by reason of the fact that to 
require a repayment of the money in such case 
would result in injury to a party who was a 
bona fide holder in due course of the forged 
instrument, the loss must be borne by the 
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party paying the money, and it cannot be re- 
covered. See notes under First National Bank 
of Lisbon v. Bank of Windmere, 10 L. R. A. 
(N. S.) 1-74, and the conclusion as therein -ex- 
pressed on pages 73 and 74. This later rule 
has in it the element of equity and justice 
that was entirely wanting in the former, for 
upon no principle of equity or justice can it 
be said that if a party, whose name has been 
forged to an obligation purporting to bind him 
to pay a sum of money, discovers the forgery 
and refuses to pay, the money cannot be re- 
covered in a suit at law and at the same time 
say that, if he was deceived by the forgery and 
paid over the money under mistake and in the 
honest belief that the signature was his own, 
he cannot recover it back if the man he paid it 
to was a bona fide holder of the forged paper. 

Had the same transaction occurred in re- 
lation to any other business matter between 
the same parties, the one receiving the-money 
would be required to repay and look to the 
man who had deceived him for reimburse- 
ment, as in equity and good conscience he 
ought to do; but,.when the transaction re- 
lates to comercial paper, the desire to pro- 
tect a bona fide holder of such paper has 
caused the courts to brush aside the salutary 
rules that govern in other matters, and, upon 
the false premise of the existence of a neces- 
sity to protect the holders of commercial pa- 
per, have established a rule that often, in 
effect, protects the forger, who may be expert 
enough to perform his nefarious work with 
such nicety as to deceive the ordinary busi- 
ness man. Under this rule the forger and his 
accomplices run no risk in the forgery itself. 
The only risk they incur is the risk of detec- 
tion before the forged instrument can be got- 
ten into the hands of an innocent holder. This 
done, and his work is complete, and there is 
no recourse. 


We cannot give our sanction to such a rule 
and should not hesitate to repudiate it, as 
many other courts have done, but for the fact 
that this rule has come to be the settled law 
of this state in a way that will control our ac- 
tion until a different rule shall be adopted 
by a power that is superior to us. Applying 
this rule to this case, the only question left 
is whether or not this rule applies to the 
maker of a negotiable promissory note. The 
weight of authority is that it does. Cooke v. 
U. S., 91 U. S. 389, 23 L. Ed. 237; Bank of 
U. S. v. Bank of Georgia, 10 Wheat. 333, 6 L. 
Ed. 334; Johnston v. Commercial Bank, 27 W. 
Va. 348, 55 Am. Rep. 315. 


If a bank is bound to know the signature of 
its depositors, and on payment of a forged 
check to a holder in due course cannot re- 
cover it back, then, on principle, the maker of 





a check or promissory note should be held 
to know his own signature, and, if he pays 
it to a holder in due course, should be in no 
better position than the drawee in a check. 
Therefore, the plaintiff cannot recover this 
money if defendant was, at the time the money 
was paid, a holder in due course of the forged 
note. This, howeyer, does not result in the 
affirmance of this judgment. When payment 
of the money by mistake and the forgery were 
shown by plaintiff, he made a prima facie case, 
and the burden of showing that defendant 
was a holder in due course rested upon de- 
fendant. Sess. Acts 1905, p. 250, secs. 54-5) 
(Ann, St. 1906, secs. 463-54 to 463—59), and 
upon this question plaintiff was entitled to 
take the judgment of a jury. 

For the failure of the court to set aside the 
nonsuit, the judgment will be reversed, and 
the cause remanded. All concur. 


Note—Right of Maker Paying Forged Note 
by Mistake to Recover of Holder.—The principal 
case considering that it was established law in 
Missouri, that the drawee of commercial paper 
could not recover from the holder of forged 
paper, held that the supposed maker is in the 
same situation, and cites authority therefor. 


Examination of the Cooke case, as one of those 
cited, did not involve such a question and as a 
matter of fact recovery was allowed. Waite, 
C. J., does say, arguendo, that: “It is undoubt- 
edly true, as a general rule of commercial law, 
that where one accepts forged paper purporting 
to be his own and pays it to a holder for value, 
he cannot recall the payment.” Of course, this 
is true as to a subsequent holder, but continuing 
the quotation we find: “Often the bare receipt 
of the paper accompanied by payment is equiva- 
lent to an adoption within the meaning of the 
rule; because, as every man is presumed to know 
his own signature, and ought to detect its for- 
gery by simple inspection, the examination which 
he can give when the demand upon him is made 
is all that the law considers is necessary for his 
protection. He must repudiate as soon as he 
ought to have discovered the forgery, otherwise 
he will be regarded as accepting the. paper.” 
Further on the opinion reasons that if payment 
is made at a time when an examination could not 
reasonably have been made, it is only tentative- 
ly made, and so if made by an agent, “unless the 
agent had authority to act in passing upon the 
character of the instrument.” 


The Johnston case does squarely support the 
proposition to which it is cited, and very prob- 
ably it is true, that a rule that would preclude 
drawee from recovering also applies to a sup- 
posed maker. Perhaps the rule is even stronger 
against one paying forged paper as his own. 
But the rule is, as the principal case says, a harsh 
one, and we believe it is going out of existence, 
and perhaps it was never so drastic as: repre- 
sented. i 


The Origin of the Doctrine.—The case of Price 
v. Neal, conceded to be the pioneer in this class 
of ruling, seems a weak statement, we dare to 
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say though by Lord Mansfield. Thus it was 
said: “It is an action for money had and re- 
ceived for the plaintiff's use, in which action the 
plaintiff cannot recover the money back, un- 
less it be against conscience in the defendant to 
retain it. * * * But it can never be thought 
unconscientious in the defendant to retain this 
money, when he has once received it on a bill 
of exchange, rendered to him for a fair and 
valuable consideration which he had bona fide 
paid without the least privity or suspicion of any 
forgery.” That sounds very sophistical, because 
when he receives the money from the drawee 
it is paid for something the drawee supposed he 
was getting, but which he does not get, and for 
which, therefore, the receiver of the money gave 
no value whatever. Certainly Lord Mansfield 
would not say if it transferred the paper to B 
and C the drawee denounced it as a forgery, 
that it ought not to reimburse B independently 
of any question of indorser’s liability. But B 
is no more an utter stranger to the paper than 
is C. Further along Lord Mansfield says: “The 
other bill (there were two) he actually accepts; 
after which acceptance the defendant innocently 
and bona fide discounts it. * * * The de- 
fendant had actual encouragement from the 
plaintiff himself for negotiating the second bill.” 
The fact that Lord Mansfield stressed this seems 
to show he was little satisfied with his ruling. 

In Smith v. Mercer, 6 Taunt. 76, 1 E. C. L. 
312, the case of Price v. Neal is cited, but as we 
gather the opinion it was not followed. Gibbs, 
C. J., speaks of the proceeds remaining in de- 
fendant’s hand from April 23d to 30th, when it 
was demanded. He said defendants ought to 
be excused because: “It was then too late -to 
, give notice to prior parties.” and “I have put the 
case on the express point that by the acts of the 
plaintiffs the defendants are put in a worse situ- 
ation.” He refused to expressly dissent from 
Price v. Neal, but was loath to plant himself 
upon it. 


In a still later English case (Mather v. Maid- 
stone, 37 Eng. L. & Eq. 339), the payment alone 
was not deemed of itself to cut off right to de- 
mand return of the money, but a long delay, 
which put defendants in a worse situation. The 
court said: “Under these circumstances the de- 
fendant cannot be allowed now to say the ac- 
ceptance was not in his handwriting.” 


In Gloucester Bank v. Salem Bank, 17 Mass. 
32, it was expressly stated where a bank had 
taken up forged bills as its own, that if it had 
tendered the notes back the next day “there can 
be no doubt an action might have been sustained.” 
It kept the bills, however, nearly two months, 
and it was precisely upon delay that denial of 
recovery was based. It was said: “The de- 
fendants then had no means of looking up those 
from whom they received the notes; and al- 
though there is no evidence in the case from 
which it can be ascertained they could have 
saved themselves, the law will presume that a 
change of circumstances had taken place. which 
would justify them in resisting the action.” This 
case was decided in the days when banks issued 
their own notes, and, of course, it was readily 
seen that it would be impossible for defendant 
bank receiving same from depositors to trace 
them. On principle this case seems squarely 
against Price v. Neal. 





As conclusive of this being a correct inter- 
pretation of the Massachusetts case just cited is 
the ruling in Welch v. Goodwin, 123 Mass. 71. 
The court said: “The question which we are 
called upon to decide is whether under any cir- 
cumstances a party may recover back money 
paid upon a security bearing a forged signature 
of himself, supposing it, at the time of pay- 
ment, to be his own genuine signature. We can 
have no doubt that he may. * * * How far 
this right could be affected by neglect upon his 
part to give prompt notice of the mistake, or by 
any change affecting the situation or rights of 
the person to whom payment is made, we are not 
called upon to consider.” Recovery was allowed. 
This case shows as clearly as possible that mere 
payment does not have the effect claimed, but 
there must be some prejudice to the party aris- 
ing out of payment to him or from negligence 
thereafter ensuing. 


In First Nat. Bank v. Bank of Windemere 
(N. D.), 108 N. W. 546, 10 L. R. A. (N. S.) 1, 
the opinion says: “It must be conceded that the 
majority of the courts that have passed upon 
the question are committed to the doctrine that 
the drawee who has paid a spurious check can 
recover the payment from a good faith holder 
only when the latter has been negligent,” but it 
refuses to accept such ruling as sound, and 
holds that: “When the party who has collected 
a ciieck has previously cashed it or taken it in 
exchange for commodities there is no reason why 
he should not refund. Everyone with even the 
least experience in business knows that no busi- 
ness man would accept a check in exchange for 
money or goods unless he is satisfied that the 
check is genuine. He accepts it only because he 
has proof it is genuine, or because he has suffi- 
cient confidence in the honesty and financial re- 
sponsibility of the person who vouches for it. 
If he is deceived he has suffered a loss of his 
cash or his goods through his own mistake. 
* * * Why should he be permitted to shift 
the loss due to his ewn fault in assuming the 
risk upon drawee, simply because of the acci- 
dental circumstance that the drawee failed to 
detect the forgery when the check was present- 
ed.” This case cites many authorities in sup- 
port of this proposition, and to it is a very elabo- 
rate note. 


The rule this last case opposes certainly seems 
unsound. It has its basis solely upon a mistake 
of fact—arising possibly out of mere lapse of at- 
tention, while the taking of the forged paper is 
through deliberate act. To say slips of atten- 
tion may not be cured, when they cause no sub- 
stantial change in the situation certainly has no 
basis in justice, and any commercial rules, whose 
efficiency necessitate disregard of justice ought 
to be amended. Delay we readily admit ought 
probably to carry a presumption of prejudice, but 
even this should be rebuttable. As a matter of 
law no man has an absolute right to present a 
forged paper, whether held innocently or not, to 
another and demand any action thereon, because 
the party whose act it purports to be has nothing 
to do with it. Now, if he mistakenly acts upon 
invitation of another, why may it not be said by 
him to the other: I acted for your benefit on your 
invitation and in doing so I acted upon a mistake 
of fact. Pray correct my mistake, which I would 
not have made except in your behalf. .. 
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JETSAM AND FLOTSAM. 





THE IMMORALITY OF PERSONAL PROP- 
ERTY ASSESSMENT. 

In his annual address before the Ohio Bar 
Association recently, Judge J. B. Burroughs, 
president of the association, stirred up the old 
question, forever new and yet forever unsettled, 
that our scheme of personal property taxation is 
both a fraud and a snare to the man trying to 
live honestly. In advocating a constitutional re- 
striction on the rate of taxation so that at 
least it should not equal the income derived 
from the property taxed, Judge Burrows said: 

“Take it in Cleveland, between three or four 
per cent taxes on your property. If you leave 
your wife a hundred thousand dollars, or two 
hundred thousand, or twenty thousand, a mod- 
est inheritance, the state comes along and 
sweeps in all the income. You have to live up- 
on the principal, and it is only a question when 
you have either to go on to charity or to the 
poor-house. Now, the temptation is so strong 
that I am afraid that even pretty honest busi- 
ness men have not returned all their property 
for taxation in the state. 

Governor Jones: Is there any law that re- 
quires it? 

Judge Burroughs: The law says it shall be 
taxed in its full value in money. 

Governor Jones: No; by uniform rule, and 
the uniform rule is that it is not given in. 
(Laughter.) 

Judge Burroughs: You have made the point 
that I intended to make, Governor, and by 
your brightness, you have made it at once. The 
uniform rule is, that false returns are made, 
and every time a citizen makes a false return 
of his taxes he puts himself down in his own 
estimation. All there is that is desirable in 
this life is, that a man shall think well of 
himself, and have his neighbors think well of 
him, but the most important thing is to think 
well of himself, and how can a man think well 
of himself who mkes a return that says, “I am 
a liar; I am just a common liar!” 

Judge Burroughs is one of those rare indi- 
viduals that get tremendously more out of life 
than the great run of their fellowmen who 
limit success to financial gain. “All there is 
that Is desirable in this life is, that a man shall 
think well of himself and have his neighbors 
think well of him,” is a homely saying and yet 
one that stamps the venerable jurist as a 
diamond among common stones. - 

[t is this kind of men that our tax laws are 
banishing from our midst. The materialist 
merely smiles and remarks that such men are 
visionaries. On the contrary, they are the 
types stili existing that show how far our 
boasted civilization has deteriorated. 

Recently, we knew of a young man in a dis- 
tant city who having inherited about $20,000, 
went to make his first tax return. He frankly 
told the assessor the full value of his property. 
The tax value was 2 per cent and the income of 
the estate averaged 4% per cent. He paid the 
state half of his income. His friends said this 
was unfair, that he was robbing himself and 
his family, that he was paying more than his 
just proportion of taxes. And this was ail true 
and the fact that it was true made the injustice 
all the greater. But the young man only re- 


plied that he counted his own self-respect and 
honor of more value than his whole fortune, 





that he would not perjure himself if everyone 
else in the world did so or not. 

Very few men have taken such a stand as 
this young man did, but many have passed 
through this same temptation with seared con- 
sciences. . 

How long shall our tax laws breed a nation 
of perjurers? Will not somebody offer a so- 
lution? F 

A. H. R. 


CORRECTION. 

One of our subscribers calls our attention to 
error in 71 Cent. L. J. 73, in citation of case 
of Murphy v. Wabash R. Co. The reference 
should read 128 S. W. 481 instead of 127 S. W. 
481. The statistics marshalled by Judge Wood- 
son and his reasoning about losses’in making 
o* railroad tracks footways for tramps and 
other trespassers ought to be carefully studied. 
—Editor. 








BOOKS RECEIVED. 





Handbook of International Law. By George 
Grafton Wilson, Professor of International Law 
in Harvard University, Lecturer on Interna- 
tional Law in Brown University and in the 
United States Naval War College, American 
Delegate Plenipotentiary to the International 
Naval Conference, Associe de l'Institut de Droit 
International. St Paul, Minn. West Publishing 
Company. 1910.. Review will follow. 





The American and English Encyclopaedia of 
Law and Practice. Editors, William M. McKin- 
ney and David S. Garland. Volume III. North- 
port, Long Island, N. Y. Edward Thompson 
Company. London, C. D. Cazenove & Son. 1910. 
Review will follow. 








HUMOR OF THE LAW. 


—— 


The case in question was a neighborhood 
quarrel. One side had three witnesses, the oth- 
er side seven. The supposedly star witness was 
called to the stand. by the lawyer for the ac- 
cuseu. 

The witness was a laboring man of honest 
appearance, and after the customary questions 
as to his name, address, occupation, and length 
of residence in the city, the lawyer, who relied 
on the man’s testimony largely to clear the de- 
fendant, asked: 

“Do you Know the defendant?” 

“Yes, sir.” 

“You know of the trouble between Mr. A here 
and the defendant?” 

“Yes, sir.” 

“State to the court just what part of the 
trouble you saw.” 

“Oh, I did not see any of it,” replied the 
witness. “My wife saw it all. She was subpoe- 
naed, but she couldn’t come, so she sent me.” 

Needless to say, the witness quickly was with- 
drawn, and if it had not been for the judge’s 
sense of humor, it might have gene ill with the 
defendant. 

The judge decided that no damage had been 
done, except to the feelings of the respective 
sides, and he dismissed the case. 
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2 Account Stated—Account Rendered.—To 


give an account rendered the force of an ac- 
count stated because of silence on the part 
of the party sought to be charged, it must 
appear that the account was rendered to such 
person.—United Hardware-Furniture Co. v. Blue, 
Fla., 52 So. 364. 


2.—-—Right of Action.—Where parties holding 
mutual accounts agree as to some of them, 
leaving others for adjustment, an action may 
be maintained on an account stated.—Ingle v. 
Angell, Minn., 126 N. W. 400. 

3. Aetion—Fictitious Actions.—Where a pub- 
lic officer refuses to perform an act because of 
doubt as to his duty thereunder, and because 
he wishes the question settled by the courts, 
a proceeding by the state to compel such ac- 
tion is not fictitious.—State v. Dolley, Kan., 108 
Pac. 846. 

4. Grounds.—If neither acts done nor the 
result accomplished are obnoxious to the law, 
they cannot be successfully attacked in the 
courts.—Steeg v. Leopold Weil Building & Im- 
provement Co., La., 52 So. 232. 

5. Adjoining Landowners—Use of Property. 
—Such use of one’s property for profit as to 
practically confiscate or destroy his adjoining 
neighbor’s property, where the injury could be 
prevented at an inconsiderable cost, is not a 
reasonable one.—Niagara Oil Co. v. Jackson, 
Ind., 91 N. E. 825. 

6. Adverse Possession—Nature of Possession. 
—A mere permissive possession, or one consis- 
tent with the title of another, however long 
continued, can never ripen into a title by ad- 
verse possession.—Jasper Tp. v. Martin, Mich., 
126 N. W. 437. 














7. Appeal and Errer—Contradictory Instruc- 
tions.—A party cannot complain that instruc- 
tions are contradictory when the erroneous in- 
struction is favorable to him.—Robert M. Green 
& Sons v. Lineville Drug Co., Ala., 52 So. 433. 


8. Voluntary Nonsuit.—In the absence of 
statute, an appeal or writ of error will not lie 
from a voluntary nonsuit.—Engle v. Patterson, 
Ala., 52 So. 397. 


9. Assignments for Benefit of Creditors—Ef- 
fect.—A general assignment of all a debtor’s 
property to pay debts generally vests in grantee 
the entire, indefeasible title, leaving to grantor 
no title, legal or equitable-—Butt v. McAlpine, 
Ala., 52 So. 420. 





10. Attorney and Client—Termination of Re- 
lation.—Relation of attorney and client held to 
terminate with completion of work, or with 
rendition of judgment.—Newkirk v. Stevens, N. 
c., 67 S. E. 1013. 


11. Bankruptey—Acts of Bankruptcy.—A 
preferential payment of a bankrupt not dis- 
closed until seven months after its occurrence 
held unavailable as an act of bankruptcy.—In 
re Perlhefter, U. S. D. C., S. D. N. Y.. 177 Fed. 
299. 


12. Acts of Bankruptcy.—Failure of a debt- 
or, as against his surety, obtaining possession 
of property under an officer's receipt in attach- 
ment, to set aside the same before: the expira- 
tion of four months from the date of the attach- 
ment, held not an act of bankruptcy, under 
Bankr. Act July 1, 1898, c. 541, sec. 3, par. “a,” 
subd. 3, 30 Stat. 546 (U. S. Comp. St. 1901, p. 
3422).—In re Windt, U. S. D. C.,, D. Conn., 177 
Fed. 584. 


13. Amendment of Schedule.—Bankrupts 
and their attorney after discharge, having dis- 
covered additional assets, held entitled to an 
amendment of their schedule of exempt prop- 
erty and to an allowance out of the fund so 
discovered of the amount necessary to fulfill 
their exemption.—In re Irwin, U. S. D. C., N. D. 
Pa., 177 Fed. 284. 


14. Assets.—A managing insurance agent’s 
interest in renewal premiums under his agency 
contract held assets passing to his trustee in 
bankruptcy.—In re Wright, U: Ss. D. Cc, N. D. 
N. Y., 177 Fed. 578. 


15. Corporations.—Where a corporation le- 
gally adopted two lines of business neither of 
which was incidental to the other and only one 
of which was within the bankruptcy act, the 
corporation was not subject to adjudication.— 
In re Humphrey Advertising Co., U. S. C. C. of 
App., Seventh Circuit, 177 Fed. 187. 

16. Individual Creditors.—Individual credi- 
tors of a partner held entitled to object to a 
bankruptcy adjudication against the firm.—In 
re Perlhefter, U. S. D. C., S. D. N. Y., 177 Fed. 
299. 

17. Order to Show Cause.—An order to 
show cause why petitioners should not be ad- 
judged in contempt for violating an injunction 
of a court of bankruptcy in a collatera| matter 
held not reviewable on a petition to review.— 
Morehouse v. Pacific Hardware & Steel Co., U. 
Ss. C. C. of App., Ninth Circuit, 177 Fed. 337. 

18, Preferences.—A payment of money to 
a bank by virtue of a sale of credit held to op- 
erate as an extinguishment of a debt due before 
four months before the bankruptcy of the debt- 
or, and hence not a preference within Bank- 
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ruptey Act.—Cox v. First Nat. Bank of Lake 
Charles, La., 52 So: 227. 

19. Preferences.—A payment on a note to 
a bank by the bankrupts six days before bank- 
ruptey held preferential.—In re Perlhefter, U. 
Ss. D. C., &S. D. N. ¥.. 177 Fed. 299. 

20. Temporary Receivers.—A temporary re- 
ceiver of a bankrupt held not entitled to charge 
for an expert examination of the bankrupt’s 
books. for printing claim vouchers.—In re Leon- 
ard, U. S. D. C., D. Nev., 177 Fed. 503. 

23. Unpaid Stock Subscriptions. — The 
amount due on subscriptions to corporate stock 
is a trust fund for corporate creditors, and un- 
paid subscriptions are a part of its assets in 
bunkruptey, and may be collected by the re- 
ceiver in bankruptcy for creditors.—Perkins v. 
Cowles, Cal., 108 Pac. 711. 

22.——Who May Be Adjudged.—Where a cor- 
poration is organized to manufacture and trade 
in crockery, and engages in the business, it is 
liable to be adjudged a bankrupt, though it has 
ceased to operate before the commencement of 
the proceedings, and before many of its obliga- 
tions were incurred.—Robertson y. Union Pot- 
teries Co., U. S. D. C., N. D. Pa., 177 Fed. 279. 

23. Banks and Banking—National Banks.— 
Directors of a national bank held liable for 
losses sustained by stock speculations of the 
president and vice president of which the direc- 
tors had knowledge.—McKinnonyyv. Morse, U. §S. 
c. C., S. D. N. Y., 177 Fed. 576. 

24. Payment of Forged Draft.—A drawee 
bank is legally bound to pay a drawer’s draft 
only to the payee or to some one who by in- 
dorsement or otherwise has good title or as to 
whom the drawer is estopped to deny title.— 
National City Bank of Chicago, Ill, v. Third 
Nat. Bank of Louisville, Ky., U. S. C. C. of App., 
Seventh Circuit, 177 Fed. 136. 

25. Benefit Societies—Expulsion of Member. 
—Plaintiff, unlawfully expelled from a benefit 
association, may recover damages by an action 
at law.—Malmsted v. Minneapolis Aerie, Fra- 
ternal Order ef Eagles, Minn., 126 N. W. 486. 

26. Bills and Notes—Acceptance.—Written ac- 
ceptance of a bill of exchange need not be al- 
leged, though it must be proved.—Faircloth- 
Byrd Mercantile Co. v. Adkinson, Ala., 52 So. 
$19. 
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Assignments.—An assignee for value 
of a nonnegotiable note acquires the right to 
recover ‘from the maker the amount thereof, 
subject to equities available against the payee. 
—Thompson y. Osborne, N. C., 67 S. E. 1029. 

28. ———- Co-Makers.— Where two names are 
signed to a note, there is an evidential, rebut- 
table presumption that they are co-makers and 
equally bound.—Smith vy. Pitts, Ala., 52 So. 402. 

29. Boundaries—Acquiescence.—Acquieseence 
in the location of a boundary line during a time 
equal to that prescribed by the statute of limi- 
tations held to estop the owners of property 
separated by the line and their successors in 
interest from questioning it as the true line.— 
Loustalot v. McKeel, Cal., 108 Pac. 707. 

30. Brokers—Authority to Collect.—An agent 
to sell real estate held not authorized to collect 
any part of the purchase price.—White v. Lee, 
Miss., 52 So. 206. 

31. Carriers—Contracts Limiting Common 
Law Liability.—Contracts limiting the common- 
law liability of carriers are not favored by the 
courts.—Atlantie Coast Line R. Co. v. Coachman, 


Fla., 62 So, 377. 





32. Conspiracy—Civil Liability—One suing. 
for a conspiracy for unlawfully interfering with 
trade held required to show that some act was 
done by defendants after the formation of the 
conspiracy, which was not only unlawful, but 
an invasion of his legal rights.—Dunshee v. 
Standard Oil Co., Iowa, 126 N. W. 342. 

33. Constitutional Law—Obligation of Con- 
tract.—The constitutional prohibition against 
the impairment of the obligation of contracts 
does not extend to subjects affecting the health 
safety, or general welfare of the public.—Grand 
Trunk Western Ry. Co. v. City of South Bend, 
Ind., 91 N. E. 809. 

34. Unjust Discrimination.—Act May $31, 
1907 (P. L. 329), prohibiting the killing of game 
with an automatic gun, does not unjustly dis- 
criminate against the maker of a particular gun. 
—Commonwealth v. McComb, Pa., 7@ Atl. 100. 

35. Contracts—Action on Express Contract.— 
One suing under an express contract cannot re- 
cover on a quantum meruit.—Jones v. Buck, 
Iowa, 126 N. W. 452. 

36. Copyrights—Singing Copyrighted Song.— 
Where one sings an entire copyrighted song 
with musical accompaniment, she is guilty of 
infringement, though she purports merely to 
mimic another.—Green vy. Luby, U. S. Cc. CG. S. 
D. N. Y., 177 Fed. 287. 

37. \Corporations—Nature of Relation. —A 
stockholder is not in all relations in privity 
with his corporation. but only as to rights aris- 
ing out of his contracts of subscription for 
stock.——_Kamm v. Rees U.S. C. C. of App., Ninth 
Circuit, 177 Fed. 14. ‘ 

38. Rights of Creditors.—Creditors dealing 
with a concern as a corporation held not 
estopped from enforcing the personal liability 
of stockholders for failing to comply with re- 
quirements.—Humphreys vy. Drew, Fla., 52 So. 
362. 

39. Rights of Stockholders.—Stockholders 
of a corporation practically in liquidation held 
properly allowed to sue in their own name the 
officers of the corporation for malfeasance.— 
Commonwealth Title Ins. & Trust Co. v. Seltzer, 
Pa.. 76 Atl. 77. 


40. Service of Process..~—-In an aotion 
against a corporation individually and as lessee, 
service made upon an agent of the corporation 
is good against it in both capacities.—Snipes 
v. Atlanta & W. P. R. Co., Ga., 67 S. E. 1046. 

41. Stock Certificates.—Stock. certificates 
are not negotiable instruments, and the pur- 
chaser thereof stands on the same basis as the 
purchaser of any other nonnegotiable instru- 
ment.—Perkins v. Cowles, Cal., 108 Pac. 711. 

42. Courts—Jurisdiction.—A foreign judgment 
may be attacked for want of jurisdiction, though 
the court rendering it expressly finds that juris- 
diction exists.—Sullivan v. Kenney, Iowa, 126 
N. W. 349. 

43. Damages—Interest.—Interest cannot be 
allowed on exemplary damages.—Dunshee v. 
Standard Oil Co., Iowa, 126 N. W. 342. 

44. Deeds—Construction.—Where a freehold 
is limited to one for life and by the same in- 
strument the inheritance is limited to heirs of 
his body, the first taker takes the whole estate 
in fee simple or fee tail_—Snyder v. Greendale 
Land Co., Ind., 91 N. E. 819. 

45. Delivery.—Notwithstanding recordation 
of a deed, held, if there was merely a sham de- 
livery, no title passed.—Coulson v. Scott, Ala, 
52 So. 436. r 
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46. Necessity of Naming a Grantee.—A deed 
without a grantee named therein is void.—Bar- 
din v. Grace, Ala., 52 So. 425. 

47. Divoree—Exceptions.—Exceptions should 
be taken to the decision dismissing the petition 
for divorce, and not to the decision denying 
plaintiff’s motion to reinstate, in order to have 
the case reviewed by the Supreme Court, under 
Gen. Laws 1909, c. 298, sec. 10.—Mahoney v. 
Mahoney, R. I.. 76 Atl. 106. 4 

48. What Constitutes Cruel Treatment.— 
Mere petulance, rudeness, and occasional sallies 
of passion held not to be cruel treatment, maitle 
a ground for divorce by Civ. Code 1895, sec. 
2427.—Stoner v. Stoner, Ga., 67 S. E. 1030. 

49. Domicile—Change.—Where a person did 
not voluntarily jor injtentionally change his 
domicile, and had not sufficient mind to acquire 
a new domicile himself, no one else could av 
so for him.—Sullivan v. Kenney, Iowa, 126 N. 
W. 349. 

50. Dower—Property Subject.—Real estate 
belonging to a firm is not subject to the dower 
of the continuing partner’s widow until after 
firm creditors have been paid.—In re Perlhefter, 
ns BC. B&D. Mw. FZ. 177 Ped. 398. 

51.——Rights of Bona Fide Purchaser.—Ordi- 
narily a claim of dower cannot be defeated by 
a claim of a bona fide purchaser of the land.— 
Hilton v. Sloan, Utah, 108 Pac. 689. 

52. Easements—Notice.—One who purchases 
land burdened with an open and visible ease- 
ment is ordinarily charged with notice that he 
is purchasing a servient estate.—Arterburn v. 
Beard. Neb., 126 N. W. 379. 

53. Equity—Claims Against Estate of De- 
cedent.—Equity cannot determine a_ claim 
against an estate arising from breach of a con- 
tract made by decedent; the probate court being 
the proper -forum.—Rodgers v. Schram, Mich., 
126 N. W. 423. 

54. Laches.—The presumption of extin- 
guishment of an equity in land arising from 
laches does not depend on action or inaction of 
the bona fide claimant of the title, unless in- 
fected with fraud or deception.—Butt v. Mc- 
Alpine, Ala., 52 So. 420. 

55. Leave to Take Testimony.—That a 
party who applies to have the case set for 
hearing at the same time asks leave to take 
testimony could not injure the other party, 
though it might be somewhat irregular.—Fled- 
derman vy. Fledderman, Md., 76 Atl. 85. 

56. Estoppel—Nature of Doctrine.—The doc- 
trine of estoppel in pais is an equitable doctrine 
originally applied to prevent an advantage to 
be taken of strict legal rights, and the equities 
of the particular facts must control in applying 
it.—Hilton y. Sloan, Utah, 108 Pac. 689. 

57. Evidence—Intent.—Defendant in a suit 
to recover a penalty for receiving illegal fees 
held entitled to testify directly that he had no 
such intent.—Crawford v. Joslyn, Vt., 76° Atl. 
108. 

58. Parol to Vary Written Instrument.— 
Ordinarily parol evidence is inadmissible to 
prove an understanding that a written contract 
delivered should not be operative according to 
its terms.—Graham vy. Savage, Minn., 126 N. W. 
394. 

59. Executors and Administrators—Claims.— 
One claiming against an estate for breach of 
a contract made by decedent may not until he 
becomes a judgment creditor interfere with 




















property in the hands of the executrix.—Rod- 
gers v. Schram, Mich.. 126 N. W. 423. 


60. Exemptions—Statutes.—Statutes exempt- 
ing property from execution should be fairly 
and liberally construed, and, as far as practi- 
cable, beneficially to the debtor.—Van Lue v. 
Wahrlich-Cornett Co., Cal., 108 Pac. 717. 

61. Extortion—Receiving Illegal Fees.—A tax 
collector held not liable for a penalty for re- 
ceiving fees in excess of those prescribed by 
P. S. 6262, under section 2553, where he did not 
receive the fees with knowledge that they were 
illegal.—Crawford v. Joslyn, Vt., 76 Atl. 108. 

62. Extradition—Fugitive from Justice.—A 
person who departs from the jurisdiction after 
having committed an act in furtherance of a 
crime subsequently consummated is a “fugitive 
from justice” and subject to extradition.—State 
v. Gerber, Minn., 126 N. W. 482. 

63. False Imprisonment—Justification by Of- 
ficer.—In an action for false imprisonment, that 
the officer making the arrest had not received 
a commission or subscribed an oath which he 
had taken did not prevent him when sued to 
justify on the ground that he was an officer.— 
Morrison v. Pence, Kan., 108 Pac. 831. 

64. Forgery—Misspelling of Name.—The af- 
fixing to 1 note of a signature intended to be 
regarded as that of another may be forgery, 
though the name be not correctly written.—- 
State v. Cance, Kan., 108 Pac. 789. 

66. Subjeéts of Forgery.—A trade check 
in the form of a promissory note payable in 
merchandise held a note, and subject of for- 
gery, since the enactment of Acts 1908, No. 228. 
—State v. White, La., 52 So. 238. 

66. Frauds, Statute of—Acceptance by Car- 
rier as Agent.—A common carrier held not an 
agent authorized to accept and receipt for goods 
for the buyer so as to take the case out of the 
statute of frauds.—United Hardware-Furniture 
Co. v. Blue, Fla., 52 So. 364. 

67. Contracts Not to be Performed Within 
Year.—-The provision of the statute of frauds, 
requiring contracts not to be performed within 
a year to be in writing, relates to contracts not 
to be performed by either party within one 
year.—Sauser v. Kearney, Iowa, 126 N. W. 322. 

68. Part Performance.—An oral agreement 
to sell another standing timber, accompanied 
by a conveyance thereof to a third party to hold 
until the vendee paid the purchase money, held 
not void because not in writing.—Newkirk v. 
Stevens, N. C., 67 S. E. 1013. 

69. Fraudulent Conveyances—Surety as Credi- 
tor.—A surety is a “creditor” of the principal 
debtor from the inception of the contingent lia- 
bility, and will be protected against fraudulent 
conveyances by his principal pending such lia- 
bility—Smith v. Pitts, Ala., 52 So.’ 402. 

70. Transfer of Stock of Goods.—Where a 
deed of trust does not in express terms provide 
for the continuance in business of the grantors, 
selling and replenishing stock in the usual 
course of doing, it is not void on its face.— 
Newton Oil & Mfg. Co. y. Carr, Miss., 52 So. 353. 

71. Gaming—Purchase of Stock on Margin.— 
A purchase of stock on margin is not a wager- 
ing contract simply because one of the parties 
lost through operating beyond the point of pru- 














dence as measured by his financial ability.—. 


Fearon v. Little, Pa., 76 Atl. 72. 
72. Homestead—Lease.—The attempted dedi- 
cation by the owner of a homestead of a part 
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thereof to the public by leasing it to a town- 
ship to be held while it should be used for 
purposes of the township, which agreed to pay 
$1 in full for rent, is unavailing without the 
signature of the wife.—Jasper Tp. v. Martin, 
Mich., 126 N. W. 437. 


73. Indictment and Intormation—Allegations. 
—It is sufficient to charge a crime to have been 
committed on some specified date prior to the 
tinding of the indictment.—State v. Gerber, 
Minn., 126 N. W. 482. 

74. Infants — Contracts.— Though a father 
owes a child the duty of providing medicine, 
where he refuses or is unable to do so, the child 
may be liable therefor.—Harris v. Crawley, 
Mich., 126 N. W. 421. 

75. Interest—Balance on Monthly Accounts.— 
A balance on a monthly account rendered to 
a customer and approved by him as correct held 
to bear interest, though interest was added in 
the account.—Fearon y. Little, Pa., 76 Atl. 72: 

76. Intoxicating Liquors — Nuisance. — The 
court on conviction cannot direct the abate- 
ment of a liquor nuisance, where the indictment 
does not particularly describe the place where 
it is maintained.—State y. Ildvedsen, N. D., 126 
N. W. 489. 

77. Judgment— Judgments on Pleadings.— 
The decision of a case on the pleadings, as 
where it is submitted on the bill and answer, 
is as effective a bar to another action on the 


same cause of action as a decision on the evi- . 


dence.—Fledderman y. Fledderman, Md., 76 Atl. 
85. 

78. Jury—Discharge.—The trial court may, 
even in a criminal case, arrest the trial, deter- 
mine the legal qualifications of a juror, and 
may discharge the jury and impanel a new one 
and avoid a. mistrial.—Cooper- v. Carr, Mich., 
126 N. W. 468. 

79. Landlord and Tenant—Possession Under 
Void Lease.—The fact that a lease of premises 
under which the party held possession is void 
does not make the holding hostile-—Jasper Tp. 
v. Martin, Mich., 126 N. W. 437. 


80. Tax Deed.—The holder of a tax certifi- 
cate who subsequently rented the land held not 
estopped to take a tax deed.—Yurann v. Ham- 
ilton, Kan., 108 Pac. 822. 

81. Lareeny — Corpus Delictii—The unex- 
plained possession of property held not to raise 
the presumption that a larceny has been com- 
mitted, but there must be additional evidence 
to establish the corpus delicti—Sanders v. State, 
Ala., 52 So. 417. 

82. Life Imsurance—Rights of Beneficiary.— 
The beneficiary in a life policy takes only the 
rights conferred by the policy, subject to the 
limitations and provisions therein.—Eagle vv. 
New York Life Ins. Co., Ind., 91 N. E. 814. 

83. Limitation of Actions—Payment by Sure- 
ty.—Limitations will not begin to run against 
a surety’s right to reimbursement until after 
he has paid the debt.—Smith v. Pitts, Ala., 52 
So. 402. : 

84. Mandamus—Compelling Performance of 
Duty by Officer.—Duty of completing work, im- 
posed upon an officer who left it unperformed, 
held to devolve upon his successor, who may be 
compelled by mandamus to perform it.—State 
vy. Johnson, Minn., 126 N. W. 479. 4 

85. Master and Servant—Assumed Risk.— 
Where a servant knew, or as a reasonable man 
under the circumstances should have known, 








the risks voluntarily incurred by taking a par- 
ticular position, he could not recover for in- 
juries thereby sustained.—Manley v. Laconia St. 
Ry., N. H., 76 Atl. 81. 

86.——Contributory Negligence.—Plaintiff can- 
not recover, where it does not appear that he 
did not have equal means with the master of 
knowing of the conditions on which the mas- 
ter’s negligence is based.—Washington v. Au- 
gusta Lumber Co., Ga., 67 S. E. 1047. 

87.— Contributory Negligence.—Where there 
is a comparatively safe and a more dangerous 
way of discharging a duty, it is negligence for 
the servant to select the more dangerous.— 
Wight v. Michigan Cent. R. Co., Mich., 126 N. 
W. 414. 

88. Fellow~Servant Doctrine-——Where the 
scaffold from which plaintiff fell was erected 
by inexperienced men, the boss directing the 
work, and with ordinary care he could have 
made the staging safe, the fellow servant doc- 
trine does not arise.—Craesafulli v. Winston 
Bros. Co., Idaho, 108 Pac 740. 

89. Presumption of Negligence.—A head-on 
collision between trains, whereby a railroad 
employee was injured, raises a presumption of 
negligence.—Duvall vy. Seaboard Air Line Ry., 
N. C., 67 S. E. 1008." 

90. Mimes and Minerals—Injuries to Real 
Estate.—Land servient to surface flowage held 
not subject to unreasonable artificial surface 
flowage consisting of salt water pumped from 
oil wells or to a flowage collected into artificial 
channels and cast upon it.—Niagara Oil Co. v. 
Jackson, Ind., 91 N. E. 825. 

91. Mining Claims.—A mining claim locat- 
ed in good faith is not wholly void because 
excessive in area, but is void only as to the 
excess which the owner may reject from any 
part he may select, and, until he has had a 
reasonable opportunity to do s0, another can- 
not acquire any rights by a location of any 
part’ thereof.—Jones v Wild Goose Mining & 
Trading Co., U. S. C. C. of App., Ninth Circuit, 
177 Fed. 96. 

92. Mortgages—Deed Absolute in Form.—A 
decisive test as to whether a deed absolute in 
form should be a mortgage is whether there 
exists a debt from the grantor to the grantee. 
—Miller v. Smith, N. D., 126 N. W. 499. 

93. Interest Transferred Under Foreclos- 
ure.—A purchaser at foreclosure of land over 
which an easement was granted after execu- 
tion of the mortgage without the mortgagee’s 
knowledge and consent held to take free from 
the easement.—Arterburn v. Beard, Neb., 125 
N. W. 379. 

94. Municipal Corporations—Defective Side- 
walks.—In an action for injuries to a traveler 
on a city sidewalk, plaintiff held not negligent 
as a matter of law because with knowledge of 
the defect she walked over the walk.—City of 
Birmingham v. Gordon, Ala., 52 So. 430. 

95. Powers.—A city has no implied power 
to license milk dealers where the state has 
attempted to regulate the business and required 
licenses from such dealers.—Bear v. City of 
Cedar Rapids, Iowa, 126 N. W. 324. 

96. Right to Declare What Constitutes 
Nuisance.—Where a municipality is clothed with 
express power to declare what constitutes a 
nuisance, its decision, if reviewable by the 
courts, should be sustained unless palpably un- 
reasonable.—Town of Colton v. South Dakota 
Cent. Land Co., S. D., 126 N. W. 507. 
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97. Negligence—Liability.—One creating a 
danger which sooner or later will cause injury 
held responsible for the injury.—Lee v. Powell 
Bros. & Sanders Co., La., 52 So. 214. 


98. Liability of Manufacturer.—The only 
duty of a manufacturer and seller of a machine 
not itself dangerous flows from contract, and he 
is not liable to a third person and a stranger 
for injuries because of negligence in the con- 
struction of the machine.—Laudeman v. Russell 
& Co., Ind., 91 N. EX 822. 


99. New Trial—Misconduct of Jury.—Where: 


the misconduct of the juror might have been 
prejudicial, the successful party to prevent a 
new tral must rebut the presumption of preju- 
dice.—Cooper v. Carr, Mich., 126 N. W. 468. 


100. Partnership—Mortgage to Secure’ Debt 
of Member.—A mortgage of property of a sol- 
vent firm to secure a debt of a member held not 
a fraud on firm creditors.—J. L. Knox &-Co. v. 
Parker, Ala., 52 So. 438. 


101. Pleading—Judgment on Pleadings.—A 
motion for judgment for plaintiff on the plead- 
ings is in effect a demurrer to the answer, and 
as such admits the truth of the allegations and 
denies their legal sufficiency.—Helms vy. Holton, 
N. C., 67 S. E. 1061. 

102. Principal and Surety—Discharge of Sure- 
ty.—A surety of a building contractor held not 
released from liability merely because the own- 
er made payments according to excessive esti- 
mates made by the superintendent.—yY. M. C. A. 
of North Yakima vy. Gibson, Wash., 108 Pac. 766. 

103. Railroads—Fires.—Where fire is com- 
municated to property by a locomotive, the bur- 
den is on defendant to show absence of negli- 
gence.—Miller-Brent Lumber Co. v. Douglas, 
Ala., 52 So. 414. 

104. Liability of Lessor:—The lessor and 
lessee of a railroad both being liable for proper 
construction and maintenance of a bridge, they 
are jointly liable.-—Delashmutt v. Chicago, B. 
& Q. R. Co., Iowa, 126 N. W. 359. 

105.——-Negligence.—A person traveling along 
a highway close to a railroad track held entitled 
to rely on signals to be given by trains at pub- 
lic crossings and other points where signals 
are ordinarily required.—Norris v. Atlantic 
Coast Line R. Co., N. C., 67 S. E. 1017. 

106. Negligence.—Where injury is estab- 
lished by the running of a locomotive, the bur- 
den is upon the railroad company to show that 
its agents exercised reasonable care to prevent 
the injury.—Johnson y. Louisville & N. R. Co., 
Fla., 52 So. 195. 

107.——Who Are Passengers.—One going to a 
depot, intending to take passage on a train to 
arrive in 15 minutes, held a passenger.—Met- 
calf v. Yazoo & M. V. R. Co., Miss., 52 So. 355. 

108. Reformation of Instruments—Correction. 
—Reformation or correction of an instrument 
may not be had in an action at law.—Skiba v. 
Gustin, Mich., 126 N. W. 464. 

109. Sales—Conditional.—A seller in a con- 
tract of conditional sale held to rescind the sale 
by retaking the property, defeating his right 
to recover the price.—Reeves & Co. v. Miller, 
Ind., 91 N. E. 812. 

110. Election to Renew Contract.—An elec- 
tion by a buyer to renew the contract held in- 
effectual because made after the expiration of 
the contract.—San Pedro Salt Co. v. Hauser 
Packing Co., Cal., 108 Pac. 728. 


111. Perfermance.—A buyer of the mer- 





chantable output of a sawmill for a specified 
period held not entitled to terminate the con- 
tract on the ground of past failures that have 
been acquiesced in.—Barnette Sawmill Co: v. 
Ft. Harrison Lumber Co., La., 52 So. 222. 

112.——-Rescission.—In an action for the price 
of goods sold, a showing that the value of the 
goods was less than the consideration paid is 
available only in support of a claim for re- 
scission or of damages for a breach of war- 
ranty.—Rudolph Wurlitzer Co. v. Rhea, Iowa, 
126 N. W. 345. 

113. Specific Performance—Ancillary Relief. 
—Where a contract is for special or extraordi- 
nary personal services or personal services pure- 
ly intellectual and individual, equity will grant 
an injunction in aid of specific performance.— 
Roquemore & Hall y. Mitchell Bros., Ala., 52 
So. 423. 

114. Doubtful Title to Land.—Equity will 
not compel a purchase under an executory con- 
tract to accept a doubtful title to land.—Mc- 
Nutt v. Nellans, Kan., 108 Pac. 834. 


115. Statutes—Construction—The court. in 
construing a statute, making any innovation on 
the common law, will presume that the Legis- 
lature did not intend to make any innovation 
further than the case absolutely required.— 
Northern Cent. Ry. Co. v. Green, Md., 76 Atl. 90. 

116. Taxation—Tax Deed.—A tax deed need 
not recite the amount of subsequent taxes paid 
by the purchaser.—Lecompte v. Smith, Kan.; 
108 Pac. 810. 

117. Telegraphs and Telephones—Failure to 
Deliver Message.—A telegraph company, though 
not an insurer of the delivery of messages, 
must, up to its capacity, transmit and deliver 
paid messages tendered, and a failure to do so 
raises a prima facie showing of negligence.— 
Western Union Telegraph Co. v. Ivy, U od 
Cc. of App., Eighth Circuit, 177 Fed. 63. 

118. Maintenance of Line.—An_ ordinance 
authorizing a telephone company to construct 
a telephone line is not valid, where it conflicts 
with a subsequent statute——Boland v. Washte- 
naw Heme Telephone Co., Mich., 126 N. W. 425. 

119. Time for Filing Claims.—A _ provision 
of a telegraph contract that claims for delay 
in delivery shall be filed within 60 days after 
transmission is reasonable and valid.—Forney 
‘ Postal Telegraph Cable Co., N. C., 67 S. E. 
1011. 


120. Trial—Duty to State Nature of Testi- 
mony Offered.—Before a party can complain of 
the. court’s action in proceeding to judgment, 
notwithstanding his offer to introduce further 
testimony, he must have disclosed what that 
testimony was.—United Hardware-Furniture Co. 
v. Blue, Fla., 52 So. 364. 

121. Wendor and Purchaser—Bona Fide Pur- 
chaser.—If a deed is void, a subsequent inno- 
cent purchaser is not protected; but, if it is 
merely voidable, he is protected.—Bardin v. 
Grace, Ala., 52 So. 425. 

122. Rescission by Vendee.— Continuous 
possession of house and lot by purchaser, with 
other acts, held not a bar to the right to cancel 
eontract and to relief from forfeiture for fraud 
of seller.—Culver vy. Avery, Mich., 126 N. W. 439. 

123. Waters and Water Courses—Draining 
Land.—Injunction held to lie against a land- 
owner who by ditching his land casts upon the 
land of an adjoining owner water in excess of 
the amount which would naturally flow thereon. 
—Oftiey v. Garlinger, Mich., 126 N. W. 434 

124. Wills—Construction.—A will referring 
to a deed held to require construction of the 
deed and will together.—Snyder vy. Greendale 
Land Co., Ind., 91 N. E. 819. 

125. Witnesses—Books of Account.——-Where 
in proceedings before a referee a party’s books 
of account are admitted in evidence, his adver- 
sary may call for any particular documents in 
his possession which in the referee’s opinion 
tend to elucidate the accounts or books, or 
bear on questions at issue.—Seaboard Air Line 
Ry. v. Earle, S. C., 67 S. E. 1069. 





